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When do I need to apply for an exemption from the Equal Opportunity Act 2010?

Is what I’m planning to do discrimination? 

Look at the Act as a whole, but key points  
to consider:

•	 �Is it in one of  the areas of  public life covered 
by the Act (e.g. employment, education, 
goods and services etc.)? (Part 4)

•	 Does it or could it have a negative impact on 
people with one of  the attributes protected 
under the Act (e.g. sex, race, age, religion, 
disability, sexual orientation etc.)? (s 6)

Tip: Discrimination can be direct or indirect. 
Direct discrimination occurs when a person 
treats, or proposes to treat, a person with a 
protected attribute unfavourably because of   
that attribute. 

Indirect discrimination occurs when an 
unreasonable requirement, condition or practice 
is applied that can end up disadvantaging 
someone with a protected attribute. (ss 7, 8, 9)

Is what I’m planning to do a special measure? 
(s 12)

A special measure is a proactive step someone 
takes to help promote equality for a group with  
a protected attribute. It must be:

•	 �undertaken in good faith for achieving the 
remedial purpose

•	 reasonably likely to achieve the purpose

•	 �a proportionate way of  achieving the purpose

•	 �justified because the members of  the group 
have a particular need for advancement  
or assistance.

Tip: Think about whether you are proposing a 
number of  different activities. For example, you 
could be providing employment, a service, an 
educational opportunity, special voting rights or 
membership on a board. You may need to ask 
these questions separately for each element of  
your proposal.

Does an exception in the Act apply?

Consider the range of  general exceptions that 
apply to all areas of  public life and then whether 
any specific exceptions that apply to particular 
areas, e.g. employment, might apply.

You don’t need an exemption, but you need to 
be able to justify this assessment if  someone 
makes a complaint.
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NO

NO

You don’t need an exemption, but you need to 
be able to justify this assessment if  someone 
makes a complaint.

YES

You need to change what you plan to do or apply 
for an exemption from the Act.

NO

You don’t need an exemption, but you need to 
be able to justify this assessment if  someone 
makes a complaint.

YES
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What does VCAT look at when considering an exemption application?

1. �Is the proposed exemption unnecessary 
because an exception or exemption  
already applies?

Tip: There are both exceptions and exemptions to 
discrimination under the Equal Opportunity Act. 

Exceptions are ongoing and are listed in the Act. 
Some apply to specific areas, such as employment, 
others are general and apply across all areas. 

Exemptions need to be applied for in particular 
circumstances. VCAT considers exemption 
applications and can grant them for up to  
five years.

2. �Is the proposed exemption unnecessary 
because the conduct would not be prohibited 
discrimination, that is, it falls outside the Act or  
is a special measure?

Tip: You can contact VCAT for application forms 
and information about the process for making an 
exemption application. Call (03) 9628 9900 or visit 
vcat.vic.gov.au.

3. �Is the proposed exemption a reasonable limitation 
on the right to equality set out in the Charter of  
Human Rights and Responsibilities (the Charter). 
This involves VCAT considering whether the 
proposed limitation on the right is:

•	 reasonable

•	 justified

•	 necessary, and

•	 proportionate. (s 7(2), the Charter)

4. �All the relevant circumstances of  the case.  
This means VCAT can consider any other relevant 
factors.

Section 89 of  the Equal Opportunity Act 2010 gives the Victorian Civil and Administrative Tribunal (VCAT) power 
to grant an exemption from the Act. An exemption allows conduct that would otherwise be unlawful discrimination. 
VCAT must consider a number of  issues when deciding whether to grant, renew or revoke an exemption. These 
are set out below.

If, having considered these factors, VCAT decides 
that an exemption is appropriate, it will make an 
order and publish the exemption in the Government 
Gazette. 

Exemptions can be granted for up to five years and 
can include any conditions VCAT thinks fit.

Tip: When making an application, think about the 
supporting material VCAT will need from you to 
properly consider these issues. This might include 
things like relevant policies, position descriptions, 
organisational structure and statements setting 
out the reasons behind the action you propose to 
take. Remember that an exemption restricts other 
people’s right to equality, so VCAT is making an 
important decision.

Tip: An exemption under the Equal Opportunity Act 
2010 does not excuse you from obligations you may 
have under other laws. 

Contact the Australian Human Rights Commission 
for information about federal anti-discrimination 
laws in the areas of  race, sex, age and disability. 
Call 1300 369 711 or visit humanrights.gov.au.


