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1 Harry Blagg, Neil Morgan, Chris Cunneen and Anna Ferrante (2005), Systemic Racism as a Factor in the 
Overrepresentation of Aboriginal People in the Criminal Justice System, Report to the Equal Opportunity Commission 
and Aboriginal Justice Forum, 12. This definition of systemic racism was relied upon by the Coroner’s Court of Victoria 
in the Inquest findings into the death of Tanya Day (COR 2017 6424). 
2 See Inquest findings into the death of Tanya Day (COR 2017 6424) at [101]. 
3 Ibid. 
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4 Royal Commission into Aboriginal Deaths in Custody (Final Report, April 1991) vol 2 [12.1.30]. 
5 Victorian Government, Victorian Aboriginal Justice Agreement (1999) 14(Aboriginal Justice Agreement 1999). 
6 Victorian Government, Burra Lotjpa Dunguludja (2018), 18, available here: 
https://www.aboriginaljustice.vic.gov.au/aboriginal-justice-agreement-phase-4 . 
7 Priest v West (2012) 40 VR 521, [6] (Maxwell P and Harper JA). 
8 Ibid, n 2 [4] (Maxwell P and Harper JA). 
9 Section 67(1) of the Coroners Act 2008 states: 

A coroner investigating a death must find, if possible—  
(a) the identity of the deceased; and  
(b) the cause of death; and  
(c) unless subsection (2) applies, the circumstances in which the death occurred; and  
(d) any other prescribed particulars.  

The Coroner does not need to make a finding of the circumstances in which the death occurred in particular 
circumstances set out in s 67(2) regardless of whether it is possible or not to do so. A coroner may comment on any 
matter connected with the death, including matters relating to public health and safety or the administration of 
justice (s 67(3)). 

https://www.aboriginaljustice.vic.gov.au/aboriginal-justice-agreement-phase-4
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10 Coroners Act, s 72. 
11 See Coroners Court Practice Direction 6 of 2020, Indigenous Deaths in Custody, [1.2], available here: 
https://www.coronerscourt.vic.gov.au/sites/default/files/2020-09/2020.09.21%20-
%20Practice%20Direction%20on%20Indigenous%20Deaths%20in%20Custody%20-%20FINAL.pdf 
12 Ray Watterson, Penny Brown and John McKenzie, ‘Coronial Recommendations and the Prevention of Indigenous 
Death’, Australian Indigenous Law Reform Journal (2008)  12(2) 6 
13 State Coroner Fogliani, Inquest into the Death of Ms Dhu (Record of Investigation into Death, 16 December 2016), 
[32]. 
14 State Coroner Hope, Inquest into the Death of Francis Robert Ward (Record of Findings, June 2009), 116. 
15 State Coroner Fogliani, Inquest into the Death of Ms Mandijarra (Record of Findings, 2017) 28-29 
16 Deputy State Coroner, Inquest into the Death of Tanya Day (Ruling on Application regarding the scope of the 
Inquest, 25 June 2019). 

https://www.coronerscourt.vic.gov.au/sites/default/files/2020-09/2020.09.21%20-%20Practice%20Direction%20on%20Indigenous%20Deaths%20in%20Custody%20-%20FINAL.pdf
https://www.coronerscourt.vic.gov.au/sites/default/files/2020-09/2020.09.21%20-%20Practice%20Direction%20on%20Indigenous%20Deaths%20in%20Custody%20-%20FINAL.pdf
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17 Deputy State Coroner, Inquest into the Death of Tanya Day (Finding into Death with Inquest, 9 April 2020), [100]. 
18 Deputy State Coroner, Inquest into the Death of Tanya Day (Finding into Death with Inquest, 9 April 2020), [225]. 
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19 See Ruling, [68]-[76]. 
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20 See Ruling [20]-[22], [84]-[85]. 
21 See Ruling [80]. 
22 Deputy State Coroner, Inquest into the Death of Tanya Day (Finding into Death with Inquest, 9 April 2020), [533]. 
23 Harry Blagg, Neil Morgan, Chris Cunneen and Anna Ferrante (2005), Systemic Racism as a Factor in the 
Overrepresentation of Aboriginal People in the Criminal Justice System, Report to the Equal Opportunity Commission 
and Aboriginal Justice Forum, 12. 
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24 The recommendations of the Royal Commission into Aboriginal Deaths in Custody include that investigations into 

deaths in custody should include a thorough consideration of all of the circumstances of the death (12 and 36), 

including the circumstances leading to the person being in custody (35), and the Coroner should make findings with 

a view to preventing further custodial deaths (13). The Recommendations are available 

at: www6.austlii.edu.au/au/other/IndigLRes/rciadic/national/vol5/5.html#Heading5   
25 See Coroners Court Practice Direction 6 of 2020, Indigenous Deaths in Custody, [1.2], available here: 
https://www.coronerscourt.vic.gov.au/sites/default/files/2020-09/2020.09.21%20-
%20Practice%20Direction%20on%20Indigenous%20Deaths%20in%20Custody%20-%20FINAL.pdf 

https://protect-au.mimecast.com/s/67V9CBNqnjF3gPL1uzupfx?domain=www6.austlii.edu.au
https://www.coronerscourt.vic.gov.au/sites/default/files/2020-09/2020.09.21%20-%20Practice%20Direction%20on%20Indigenous%20Deaths%20in%20Custody%20-%20FINAL.pdf
https://www.coronerscourt.vic.gov.au/sites/default/files/2020-09/2020.09.21%20-%20Practice%20Direction%20on%20Indigenous%20Deaths%20in%20Custody%20-%20FINAL.pdf
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26 In the Matter of the Inquest into the Death of Tanya Day, Ruling on Application Regarding the Scope of the Inquest 
(COR 2017/6424) (Ruling) [84]-[85]. See also [20]-[22]. 
27 Section 67 of the Act states:  

67 Findings of coroner investigating a death  
(1) A coroner investigating a death must find, if possible—  

(a) the identity of the deceased; and  
(b) the cause of death; and  
(c) unless subsection (2) applies, the circumstances in which the death occurred; and  
(d) any other prescribed particulars.  

[..]  
(3) A coroner may comment on any matter connected with the death, including matters relating to public 
health and safety or the administration of justice. 

28 NB: The Coroner’s Ruling in Tanya Day does not expressly refer to ss 8 or 9 of the Charter. One interpretation of 
[84], after reading the decision as a whole, is that these must have been the rights that the Coroner relied upon. But 
this is not the only conclusion that could be made. 
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29 McKerr v United Kingdom [2001] ECHR 329, [109], [115]; McCann v United Kingdom (1996) 21 EHRR 97, [157]-
[164]; R (Amin) v Home Secretary [2014] 1 AC 653; R (Middleton) v West Somerset Coroner [2004] 2 AC 182.  
30 Anguelova v Bulgaria, ECHR, Application no. 38361/97, Strasbourg, 13 June 2002, [110]. 
31 See Ruling, [20]-[22], [84]-[85]. 
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32 Lifestyle Communities Ltd (No 3) (Anti-Discrimination) [2009] VCAT 1869, [257]; Victorian Toll v Taha; State of 
Victoria v Brookes [2013] VSCA 37 [210] (Tate JA); Matsoukatidou v Yarra Ranges Council [2017] VSC 61, [50], [61], 
[105]. 
33 Matsoukatidou v Yarra Ranges Council [2017] VSC 61, [40]-[46], [50]-[55], [61]; Cemino v Cannan [2018] VSC 535, 
[142]-[144]. 
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